STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND

PROFESSI ONAL REGULATI ON,
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RECOVMENDED ORDER

Pursuant to notice, a formal hearing was held in this case
in Mam and Tall ahassee, Florida via videotel econferencing, on
Cct ober 10 and Cctober 30, 2000, before Florence Snyder Rivas, a
desi gnated Adm ni strative Law Judge of the Division of
Adm ni strative Hearings.
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For Petitioner: Scott K. Ednonds, Esquire
Depart nent of Busi ness and
Pr of essi onal Regul ation
1940 North Monroe Street, Suite 60
Tal | ahassee, Florida 32399-2202

For Respondent: Richard L. Lapidus, Esquire
City National Bank Buil ding
Suite 711
25 West Fl agler Street
Mam, Florida 33130



STATEMENT OF THE | SSUE

The issue is whether Respondent, a Florida-Ilicensed yacht
sal esman, shoul d be disciplined for violation of Rule 61B-
60. 006(2), Florida Adm nistrative Code, as alleged in the
Adm ni strative Conplaint dated May 10, 2000.

PRELI M NARY STATEMENT

By Adm nistrative Conplaint dated May 10, 2000, the
Depart ment of Business and Professional Regul ati on ( DBPR)
charged that Respondent, a |icensed yacht salesman, "failed to
i medi ately deliver the $150, 000 deposit, pursuant to the
Pur chase Agreenent dated Decenber 4, 1998, in connection with
t he purchase of the 'Caliente' 72' Knight & Carver Yacht, to
Dw ght Tracy, the Broker under whom he was |licensed, in
violation of Rule 61B-60.006(2) Florida Admnistrative Code."

Respondent tinely demanded a formal hearing on the charge.
The hearing was held on Cctober 10 and 30, 2000, via video
t el econf erence.

Respondent objected to proceeding with hearing on
Cct ober 10, 2000. Respondent advised, and Petitioner did not
seriously dispute, that the parties had reached a stipul ati on of
facts, executed by Respondent's counsel, which would have

obvi ated the need for a hearing.



Based upon that understandi ng, Respondent's counsel advi sed
Respondent that the hearing woul d be cancel ed, and counsel cane
to work dressed for an informal day at his own office.

| nst ead, Respondent's counsel |earned, upon arriving at
wor k, that the hearing had not been cancel ed and rushed to the
hearing site, still dressed informally.

At this late hour, Respondent's counsel was unable to
secure his client's attendance.

Respondent's counsel reasonably relied upon counsel for the
Petitioner, who had assured that the schedul ed Cctober 10
hearing woul d not go forward. Petitioner's counsel was
overrul ed by his superiors, who reversed the professiona
comm t ment counsel had made to Respondent and refused to approve
the stipulation. This, the Petitioner was enpowered to do.

The Division of Adm nistrative Hearings (DOAH) is not bound
by informal agreenents by the parties, and cases are not settled
until the DOAH is so advised, in witing.

Therefore, the parties were directed to proceed with the
presentation of the Petitioner's evidence and infornmed that, if
appropriate, additional hearing tinme would be schedul ed at which
t he Respondent would be permtted to present his case.

The Petitioner rested on Cctober 10, 2000, and the case was
continued to Cctober 30, 2000, in order to provide Respondent a

fair opportunity to present his defense.



At the beginning of the Cctober 30, 2000, hearing,
Petitioner noved for leave to re-open its case to anend its
uni |l ateral prehearing statenent.

Petitioner decided, based upon the testinony adduced at the
Cct ober 10 proceedi ngs, to seek an enhanced penalty agai nst
Respondent's license. Petitioner wished to present testinony in
support of an enhanced penalty. Respondent objected. The
testinony was received without prejudice. 1/

At the conclusion of Petitioner's case, and again at the
cl ose of the Respondent's case, and fromtinme to tinme throughout
the final hearing, Respondent noved to dism ss the
Admi nistrative Conplaint for failure to state a clai mupon which
the relief sought could be granted, for due process violations
relating to the charges thensel ves, as well as the proposed
enhanced penalty, and for failure of proof on the charge filed.
Each such notion was reserved upon. 2/

At the hearing, Petitioner presented the testinony of Craig
Cadwal ader, President of Ardell Brokers; Yvonne Tawfi k- Mestre,
an investigator wwth DBPR, and Peter Butler, Sr., a senior
Managenent Analyst with DBPR  Petitioner also introduced twelve
exhi bits.

Respondent testified in his own behalf and introduced

seventeen exhibits. 3/



A Transcript of the proceedings was filed Decenber 5, 2000.
The parties jointly sought and were granted enl argenments of tine
for the subm ssion of proposed reconmmended orders, through
February 21, 2001. The Proposed Recomrended Orders have been
carefully considered in the preparation of this Recommended
O der.

FI NDI NGS OF FACT

1. At all tinmes pertinent to the issues herein, DBPR
through its Division of Florida Land Sal es, Condom ni uns and
Mobi |l e Hones (the Division) was the state agency in Florida
responsi ble for the licensing and discipline of yacht
sal espersons and brokers in this state and the regul ation of the
yacht - br okeri ng prof essi on.

2. Respondent, Justo Lamar (Lamar), has been licensed as a
yacht sal esperson since Novenber 1976.

3. Prior to this action, Lamar has never been the subject
of disciplinary action arising out of the practice of his
pr of essi on.

4. This action was precipitated by a yacht owner, Juan A
Gal an (Gl an), who unsuccessfully attenpted to sell his yacht to
a client of Lamar's.

5. In July 1998, Glan |listed his yacht, the Caliente, for

sal e through Ardell Yacht and Ship Brokers (Ardell).



6. The listing resulted in negotiations for the purchase
of the Caliente by one Larry Giggs (Giggs), a prospective
custoner represented by Lamar.

7. At all times relevant to this case, Lamar was acting as
a sales agent for Allied Marine and its broker, Dw ght Tracy
(Tracy). As set forth in nore detail below, the negotiations
bet ween Gal an and Giggs took place over a three-nonth period
from Cct ober 1998 through Decenber 1998 with no neeting of the
m nds.

8. On July 12, 1999, sone seven nonths after negotiations
between Giggs and Gal an term nated, Gal an | odged a conpl ai nt
with DBPR Al though the conplaint was ostensibly directed
agai nst sal esman Lamar and broker Tracy, each and every
allegation in the conplaint was directed to the broker's
conduct, not Lamar's.

9. @Glan, who did not testify at final hearing, alleged in
his conplaint that "Broker presented a contract representing
t hat deposit had been received/ deposited (upon acceptance). In
fact, broker never deposited check and we wasted our tinme and
nmoney on survey/sea trial as buyer was not (at that tinme or any
time later) financially capable of buying boat @%$1.75 mllion."

10. @Gl an provided sone, but by no neans all, of the
docunents which reveal ed the details of the prol onged and

ultimately unsuccessful negotiations between Gal an and Gi ggs.



11. In the narrative portion of his conplaint, Galan
asserted that he | ost noney on sea trials and inplied, wthout
actually stating, that the Caliente had been taken off the
mar ket during the pendency of negotiations with Giggs.

12. For reasons which remain unclear, the D vision did not
focus its investigation on Tracy, who was the obvious target of
Galan's conplaint. Instead, it targeted Lamar, who was an
obvi ous add-on target of Galan's ire.

13. The exhibits reveal a conplex series of offers and
counterof fers and jockeying for negotiating advantage, not just
between Galan and Giggs as prospective Seller and Buyer of the
Caliente, but al so between Lamar and the two brokers, all three
of whom stood to profit if the transaction were consunmat ed.

14. Negotiations for the Caliente began in | ate Cctober
1998. On Cctober 30, 1998, Lamar's client Giggs, through a
corporation he controlled, issued a $150,000 check for "Deposit,
72" (sic) Caliente Sportfisherman.” This check acconpani ed a
Br oker age Purchase and Sal e Agreenent dated October 29, 1998,
offering to purchase the Caliente for $1, 500, 000.

15. That sane day, Galan's representatives faxed Lamar to
advise that Giggs' offer was insufficient.

16. Lamar forthwith provided the check to his broker,

Tracy.



17. Negotiations between Galan and Giggs continued in
Novenber. Gal an chose to by-pass his own Broker and negoti ate
directly with Lamar over lunch on Novenber 18, 1998. Lanar
wote Gal an's demands on the back of a restaurant placemat. The
primary sticking point was Galan's insistence on a "bottomline"
of $1,665,000 to him after all conm ssions and ot her expenses,
if any, were paid.

18. G&iggs nevertheless persevered in his effort to buy
the Caliente for $1,500,000. On Novenber 24, 2000, Giggs
execut ed anot her Brokerage Purchase and Sal e Agreenent in which
he offered an entity called Majua, Inc., of which Galan was
President, the opportunity to sell the Caliente to Giggs for
$1, 500, 000.

19. @Gl an signed the Novenber 24 agreenment, but added an
addendum whi ch materially changed the terns. The addendum
unilaterally purported to raise the sales prices to Galan's
previously stated "bottomline" of $1, 665, 000.

20. Thanksgi vi ng passed, and negoti ati ons wore on.

21. On Decenber 4, 1998, Giggs executed a third Brokerage
Purchase and Sal e Agreenent, raising his offer to $1, 755, 000.
The new of fer expressly stipulated that Giggs' $150, 000 earnest
money check coul d be deposited when and if all parties executed

this new proposed agreenent. Like the Cctober 29 and



Novenber 24 brokerage purchase and sal e agreenents, the Decenber
4 docunent never ripened into a contract.

22. The Decenber 4 docunent was a clear and unenbarrassed
rem nder from Giggs that an earnest noney check had been
witten by Giggs, but was not on deposit, and was not going to
be on deposit until such tine as Gal an had signed off on the
contract as witten by Giggs. Galan nevertheless permtted a
sea trial of the Caliente in furtherance of negotiations, nowin
their fifth week.

23. Also as part of the negotiating process, Gl an
permtted sone, but not all, of the inspections requested by
Giggs.

24. Expenses for the sea trial and inspections were borne
entirely by Giggs.

25. By Christmas Eve, relations between the parties had
deteriorated to the point where Lamar retrieved the check from
the Allied Marine corporate files and returned it to Giggs.

26. At no tinme did negotiations with Lamar's client Giggs
preclude or interfere with efforts by Galan to negotiate with
and sell the Caliente to any other prospective purchaser.

CONCLUSI ONS OF LAW

27. The Division of Adm nistrative hearings has
jurisdiction over the parties and the subject nmatter of this

proceedi ng. Section 120.57(1), Florida Statutes.



28. Pursuant to Chapter 326, Florida Statutes, DBPR is
charged with the task of licensing, regulating, and disciplining
Florida yacht and ship sal esnen and brokers.

29. Pursuant to Section 326.006(2)(d)(4), Florida
Statutes, the Division is authorized to inpose a civil penalty
agai nst a broker or sal esperson for a violation of a Rule
properly adopted under Section 326, to a maxi num of $10, 000 per
of f ense.

30. Section 326.006(2)(d) provides in relevant part:

(d) Notw thstandi ng any renedies
avail able to a yacht and shop purchaser, if
t he di vi sion has reasonabl e cause to believe
that a violation of any provision of this
chapter or rule adopted under this chapter
has occurred the division may institute
enforcenent proceedings in its own nane
agai nst any broker or sal esperson . . . as
foll ows:

The division may inpose a civil penalty
agai nst a broker or sal esperson or any of
his or her assignees or agents . . . for any
violation of this chapter or a rul e adopted
under this chapter.

31. Petitioner has the burden of proving by clear and
convi nci ng evidence the all egati ons agai nst Respondent. Section

120.57(1)(h), Florida Statutes; Ferris v. Turlington, 510 So. 2d

292 (Fla. 1987); Departnent of Banking and Finance v. Osborne

Stern and Co., 670 So. 2d 932 (Fla. 1996).

32. Evans Packing Co. v. Departnent of Agriculture and

Consuner Services, 550 So. 2d 112, 116, fn. 5 (Fla. 1st DCA

10



1989), provides the follow ng gui dance regarding the clear and

convi nci ng evi dence standard:

[C]l ear and convincing evidence requires
that the evidence nust be found to be
credible; the facts to which the w tnesses
testify nust be distinctly renmenbered; the
evi dence nust be precise and explicit and
the witnesses nust be | acking the confusion
as to the facts in issue. The evidence nust
be of such weight that it produces in the
mnd of the trier of fact the firmbelief of
conviction, wthout hesitancy, as to the
truth of the allegations sought to be
established. Slomowitz v. Wl ker, 429 So.
2d 797, 800 (Fla. 4th DCA 1983).

33. The Admnistrative Conplaint alleges that Lamar is
guilty of having violated Rule 61B-60.006(2), Florida
Adm ni strative Code, which provides, in pertinent part, as
foll ows:
A broker holding the Iicense of a sal esman
shall make all trust account deposits and
wi t hdrawal s of nonies involved in a
transacti on brokered by the sal esman. Any
sal esman who receives any deposit shall
i mredi ately deliver the sanme to the broker
under whom he is |icensed as a sal esman.
34. The evidence established that sal esman Lamar delivered
a proferred deposit to his broker, Tracy, thus conplying with
the portion of the Rule directed to Lamar. It is Tracy upon

whom t he Rul e i nposes the duty to deposit "nonies involved in a

transaction brokered by the salesman.” Lamar cannot be guilty

11



of violating the portion of the Rule which is not directed to
hi m

35. Al of the testinony of persons with personal
know edge suggests that Lamar's actions were entirely consistent
wth Rule 61B-60.006(2), Florida Adm nistrative Code. Lanar
i mredi ately delivered Giggs' $150,000 check to Tracy several
weeks before the State asserts Lamar was obliged to do so.
Al t hough there is no direct evidence in the record to explain
why Tracy did not feel obliged to deposit sanme into his trust
account, the conclusion is inescapable that the deposit was not
made because there was never even a prelimnary good faith
belief by Tracy that negotiations would ripen into a contract.
Al of the conpetent, persuasive evidence suggests that no
contract existed on Decenber 4, 1998, nor at any other tine,
bet ween Giggs and Gal an.

36. Rule 61B-60.006 was recently construed in Wods v.

Depart nent of Busi ness and Professional Regul ation, Division of

Florida Land Sal es, 738 So. 2d 520 (Fla. 4th DCA 1999). Wods

i nvol ved a broker charged with violating Rule 61-B60.006(3) by
failing to properly deposit a check received pursuant to a
purchase agreenment. The Court held that failure to prove the
exi stence of a valid contract was fatal to the case agai nst

Whods.

12



37. Lamar is charged under Subsection 2 of the sane Rule
construed in Wods. Wile Subsection 2 of the Rule only
requires that any "deposit" received by a sal esperson be
provi ded i medi ately to the broker holding the sal esperson's
i cense, the Whods case supports the conclusion that a valid
contract is required before a sal esperson can be said to have
received a "deposit." Thus, because there was no valid contract
in this case the "check" received by Lamar was not a "deposit”
whi ch he was required to deliver to Tracy. But this point need
not be deci ded, since, as noted above, Lamar did deliver the
check to Tracy.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMWENDED that DBPR enter a final order dism ssing

the Adm nistrative Conpl aint agai nst Respondent.
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DONE AND ENTERED this 1st day of March, 2001, in

Tal | ahassee, Leon County, Florida.

FLORENCE SNYDER RI VAS

Adm ni strative Law Judge

Di vi sion of Admi nistrative Hearings
The DeSot o Bui | di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl . us

Filed with the Clerk of the
Di vi sion of Adm nistrative Hearings
this 1st day of March, 2001.

ENDNOTES

1/ The reconmmendati on reached in this case noots Petitioner's
nmot i on.

2/ The recommendati on reached in this case noots each of these
nmoti ons.

3/ For reasons which were not clarified in the record, the
parties elected to file unilateral prehearing statenents.
Respondent's exhibits were plainly described in unilatera
filings dated October 5, 2000, and Cctober 16, 2000, both of
whi ch refl ect service upon Departnment counsel. In addition, at
the final hearing Respondent's counsel produced a cover letter
i ndi cating that copies of the exhibits thensel ves were in fact
informally furnished to the Departnment. On Cctober 30, 2000,
for the first time, Petitioner's counsel clainmed he had not
received the exhibits and therefore objected to their use at
trial. The objection was overruled. The hearing record, taken
as a whole, anply denonstrated that Petitioner was neither
surprised nor prejudiced in any way by the Respondent's
exhi bi ts.
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COPI ES FURNI SHED

Scott K. Ednonds, Esquire
Depart nment of Busi ness and
Pr of essi onal Regul ation
1940 North Monroe Street, Suite 60
Tal | ahassee, Florida 32399-2202

Ri chard L. Lapidus, Esquire
City National Bank Buil ding
Suite 711

25 West Fl agl er Street
Mam , Florida 33130

Ross Fl eetwood, Director

Fl ori da Land Sal es, Condom ni uns
and Mobil e Hones

Departnent of Busi ness and
Pr of essi onal Regul ati on

1940 North Monroe Street

Tal | ahassee, Florida 32399-0792

Hardy L. Roberts, 111, General Counsel
Depart ment of Busi ness and
Prof essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recoormended Order should be filed with the agency that
will issue the Final Order in this case.
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